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CITIZEN’S GUIDE

What can we do when we encounter hate speech?










































Warsaw, January 2011

Introduction

Most of us probably do not even realize that the problem of hate speech, as well as acts resulting from national, racial or ethnic hatred, are regulated in Polish penal code, and that an offence “based on hatred” may be punished by imprisonment. Moreover, anyone can pursue one’s claims in accordance with the civil code.

Frequently, we either do not realize that an offence has been committed, or we are reluctant to visit a police station and take part in the proceedings that would follow. And so we remain passive. I hope that our Guide will help you to make a decision and undertake an effective intervention.

Adam Kwiecień


 




































Defining hate speech

The term “hate speech”, in the sense used here, includes statements (in both verbal and  written form), graphic depictions or music works which abuse, accuse, deride or humiliate groups or individuals for reasons such as racial, ethnic or religious affiliation, as well as sex, sexual preferences, and disability. We attempt to present a general understanding of hate speech as is accepted by institutions fighting off racism and xenophobia Def. after http://or.icm.edu.pl/monitoring3.htm
.

Pursuing one’s rights according to civil code

In simple words, there are two branches of law which enable counteracting hate speech: civil law and penal law. 

According to Art. 24 § 1 of the Civil Code (CC), anyone whose personal welfare has been violated by actions of another person has the right to demand that the offender refrain from those actions and make amends, particularly through issuing a statement, adequate in both form and content. The Civil Code also enables the complainant to demand financial compensation or making a donation to a particular public cause.

Personal welfare in such case is our right for our views, our national, ethnic or religious affiliation to be respected. In other words, if we feel personally offended by some expression of hate speech, it is our legal interest to demand, pursuant to CC, that the defendant - through the court ruling – refrain from using hate speech and pay adequate compensation.

The advantage of choosing civil law procedure is that we (the complainant) can actively take part in and exert influence on the court proceedings. The negative side is the necessity to pay 500 PLN to cover the costs of the proceedings, although persons with low income may be exempt from this fee.

Following criminal proceedings

Art. 304 §1. Anyone who has learned about an ex officio persecuted offence having been committed is socially obligated to inform the police or the prosecutor’s office. Art. 119 §3 is applied accordingly.

The above article of the Penal Code is of vital importance for every citizen. Informing the law enforcement bodies about a criminal offence is not only our right but our civic duty. However, in order to perform this duty we need to know the characteristics of an act which make it a criminal offence and what we should do when we witness an incident we suspect to be an offence.

In our “Guide” I shall now explain in what cases we encounter criminal offences as defined in articles 119, 256 and 257 of the Penal Code, and what actions we can undertake when we witness them.

Article 119 of the Penal Code

Art. 119 § 1. Anyone who uses violence or unlawful threats against a group or an individual due to their national, ethnic, racial, political, religious or irreligious affiliation is liable to imprisonment from 3 months to 5 years. 

§ 2.  Anyone who publicly incites the offence defined in § 1 is liable to the same punishment.

An offence under Art. 119 of PC includes using violence or threatening other people because of their national, ethnic, racial, political, religious or irreligious affiliations. Encouraging such behaviour is also an offence. How should we understand the above regulation? Violence means using physical force which does not have to be aimed directly at a group or an individual, but also against their property, e.g., puncturing car tyres. The motivation is essential in this case. If a particular act is to be qualified as an offence under Art. 119 of PC, it has to be committed due to the national, ethnic, racial, political, religious or irreligious affiliations of the injured party.

A threat means threatening someone that an offence will be committed against the injured party or persons close to him/her.

Regulation included in § 2 of the above article concerns activities which encourage committing offences described in § 1, through verbal persuasion, in writing or via mass media. It is important that inciting such acts must be done in public, i.e., in such a way that the message reaches unlimited audience.

The following examples of behaviour are considered to be offences in view of Art. 119 of PC: physical violence, contravening personal inviolability, harassment, threats, beating, pushing, threatening with beating or other form of injury, destroying property (e.g., above-mentioned puncturing of car tyres, breaking windows).

Summing up, any behaviour involving physical injury or threatening with such behaviour, as well as destroying possessions, motivated by reasons described earlier, is a criminal offence and should be reported to the police or the prosecutor’s office.

Article 256 of the Penal Code

Article 256. Anyone who publicly propagates the fascist system or other totalitarian system, or incites hatred based on nationality, ethnicity, race, religion or irreligion is liable to punishment of fine, restriction of freedom, or imprisonment up to 2 years.

In order to interpret this regulation it is necessary to define the fascist or totalitarian system. The commentary to the Penal Code UZUPEŁNIĆ describes fascism as extremely nationalistic, antidemocratic and anti-liberal political movement aiming at constitution of totalitarian state. Totalitarianism is a system of government based on an ideology, typical of some 20th century states. Its essential characteristics is official ideology, which has to be unconditionally accepted by all citizens, continuous revolution, censorship and all-embracing propaganda.

What is meant by “propagating” such system? According to Art. 256 of PC it means behaviour which leads to publicly presenting fascist or totalitarian system in the way which aims at persuading other people to accept it. Public expression of approval may also be considered propagating UZUPEŁNIĆ.

Inciting hatred based on national, ethnic, racial, religious differences or due to irreligiousness is treated as spreading hatred and aversion to others because of above-mentioned characteristics. It may be manifested both in spoken or written form as well as through gestures UZUPEŁNIĆ.

The examples of acts exhausting the features of a criminal offence pursuant to Art. 256 of PC are as follows: drawing a swastika UZUPEŁNIĆ or “SS” symbol on the wall (especially in the form of two so-called lightnings) UZUPEŁNIĆ, publicly presenting the would-be advantages of the fascist or totalitarian system UZUPEŁNIĆ, yelling slogans such as “Heil Hitler!” or “Sieg Heil!” in public (e.g., on public transport) UZUPEŁNIĆ, drawing a swastika on a fogged up bus windowpane UZUPEŁNIĆ, showing off in public a tattoo with a fascist symbol UZUPEŁNIĆ.

However, praising fascism during private conversation or the sole fact of having a tattoo with a fascist or totalitarian symbol is not in itself a criminal offence UZUPEŁNIĆ. Also, not every utterance including words such as “Negro”, “Jew” or “queer” is a criminal offence. Nevertheless, one should be sensitive to expressions which may appear neutral and yet may be offensive and may constitute a criminal offence.

Article 257 of the Penal Code

Art. 257. Anyone who publicly insults a group or an individual due to their national, ethnic, racial, political, religious or irreligious affiliation, or abuses their bodily inviolability for the same reasons, is subject to the penalty of imprisonment up to 3 years.

The aim of this regulation is to protect two exceptionally important values: human dignity and physical safety. 

In the commentary to the Penal Code UZUPEŁNIĆ the term “insult” is explained as showing contempt which is emotionally more negative than disrespect. Showing disrespect is not an offence.

An important problem nowadays is homophobia. Unfortunately, the list of groups whose dignity is protected under Articles 256 and 257 of PC is final; therefore people abused or insulted because of their sexual orientation are not protected under those articles. They may only use Article 212 of PC which refers to libel.

Open Republic Association takes a definite stand in this matter, insisting that persons who fall victims to hate speech due to their sexual orientation should be included among those protected under Articles 256 and 257 UZUPEŁNIĆ.

Examples of behaviour exhausting the features of offences under Art. 257 are words and expressions such as “black monkey”, “bamboo”, “monkeys should stay in trees”, “nigger”, “fuck the nigger”, “sod off from Poland”, “kikes, you won’t stay here”, “their place is in the chimney”, “Jude raus”, “kikes to Palestine”, “Hitler should have done in all of you”; raising right hand in public in a gesture generally recognized as a Nazi greeting (as it occurred during the celebration of the anniversary of the 3rd Silesian Uprising in the presence of participants and the media), putting on the Internet a movie (recorded with a cell phone) in which high school students raise their hands in the above-mentioned Nazi greeting; and abusing bodily inviolability, e.g., beating, yanking someone’s hair, pushing, pinching or pouring beer on someone. UZUPEŁNIĆ

Filing notification about a criminal offence

If we have witnessed or fallen victim to the action/s which we believe belong to the category of punishable offences described earlier, we should file a notification about a crime having been committed. We can do so either in verbal or in written form. If we decide on the latter, we should describe the whole incident and send this information to the prosecutor’s office. (For example of the notification form – see Annex 1).

Another form of informing the authorities is verbal notification. To make it effective one needs to appear in person at the police station and relate the incident. The policeman receiving information will want to know all the details of the incident. It is of essential importance to remember that the police are unconditionally obligated to accept the notification. In spite of this rule, there occurred situations when the police refused to accept the notification, ostensibly because the person did not have Polish citizenship http://warszawa.gazeta.pl/warszawa/1,34889,6666897,Zydow_tez_wolno_krytykowac.html –- and http://www.otwarta.org/panstwo-polskie-walczy-z-antysemityzmem-zapraszamy-do-dyskusji,559.html -. in this case police refused to accept notification because of the nationality of the person who handed it. 

The law enforcement bodies (i.e., police or prosecutor’s office) may refuse to start an investigation. However, they are obligated to accept a notification, which means that they have to examine the matter and decide whether a criminal offence has been committed. Afterwards the prosecutor should without delay (in some cases within 30 days) take up a decision about opening or rejecting the investigation. If we receive information that the investigation has been instituted, we may be satisfied that we have properly performed our duty as a citizen. In the course of the proceedings we may be called up as a witness by the police or prosecutor’s office. The questioning has to refer to our notification.

The situation differs when the prosecutor or the police refuse to institute an investigation. In such case, if we filed the notification as a witness, we have no right to lodge a complaint. However, such a complaint can be filed by an injured party as well as by a public, local or non-governmental institution which handed the notification (example of a complaint – Annex 2). It follows that in some cases it is reasonable to notify one of those organizations (e.g., Open Republic Association) since they can act more effectively in the situation when the relevant authorities refused to institute an investigation. If our complaint is accepted by the court, we have properly fulfilled our obligation. Unfortunately, two other possibilities may occur. First, the court may reject a complaint filed by an unauthorized entity (an individual) but must accept it from a registered organization. Second, our complaint may be left without cognizance which in fact means that the appealed decision has been sustained. Unfortunately, the legal course of action is then closed.


The rights of the person filing notification 

The relevant law enforcement bodies are obligated to accept every notification about an offence. Under no circumstances may the police or the prosecutor’s office refuse to do so. If the notification is filed by the injured party or by a state, local government, or social organization, it may be more effective than if it is done by a person who has witnessed the incident. That is why it may be reasonable to inform a proper organization, such as our association, about the problem.

It has to be stressed here that notifying the authorities about an offence which has not in fact been committed is in itself an offence. However, it may be punished only in the situation when we are aware that our notification is false and no offence occurred!

Summary

According to the Code of Penal Procedure, informing law enforcement bodies about a criminal offence is a social – not legal – obligation. Thus our refraining from performing this duty will not be followed by any legal consequences. However, social consequences of complying with such offences (for lack of reaction to any anti-Semitic, xenophobic or racial behavior means, in fact, compliance) are very serious. Inciting hatred has absolutely no justification and should be entirely unacceptable for any citizen with social awareness. If we show acquiescence with it, we shall never eradicate from our society the evil of anti-Semitism, xenophobia and racism. If we are reluctant to contact the law enforcement bodies, we can always inform about such incidents one of the non-governmental organizations dealing with similar problems (e.g., “Open Republic”, “Never Again”).

It is also worth remembering about the institution of anonymous witness According to Article 184 of the Code of Penal Procedure, “…If there is a justified apprehension that a witness or persons close to him are in danger as to their lives, health, freedom or property, then the court or the prosecutor may decide to conceal the information that would reveal the witness’ identity including personal data if they are not essential for the outcome of the proceedings. The proceedings are then followed without the participation of the party in question and are qualified as classified information.. In case of justified fear that the participant of the proceedings or people close to him are threatened with violence or menace it is possible to grant him a clause of confidentiality.

Summing up, let us remember that the basic message of our Guide is: Let us not be passive bystanders! There are several ways we can counteract the acts, which we find disturbing and outrageous. So let us use our rights! Let us not be afraid to act!







If you have any questions or doubts, get in touch with:

Open Republic Association against Anti-Semitism and Xenophobia

Krakowskie Przedmieście 16/18
00-325 Warsaw, Poland

e-mail: otwarta@otwarta.org
phone: +48(22) 828 11 21
fax: +48(22) 828 11 21

Some of the examples given in this guide are real cases from the “Open Republic” experience. Document reference numbers are given in footnotes.

The following materials were used in preparing the Citizen’s Guide:
	Kodeks Postępowania Karnego (Code of Penal Procedure ). Commentary, Jan Grajewski, ed., Zakamycze 2006.
	Kodeks Karny (Penal Code). Commentary, Andrzej Zoll, ed., Zakamycze 2006.
	Kodeks Karny (Penal Code). Commentary, Andrzej Wąsek, C.H. Beck, ed., Warsaw 2006.
	Kodeks Karny (Penal Code). Commentary, Tadeusz Bojarski, ed., LexisNexis, Warsaw 2006.


























Annex 1.

Place, date
Name, surname
Address

District Prosecutor’s Office
For...............[area]

Notification of an ex officio prosecuted offence

I hereby inform that [perpetrator’s data] on the day [date] in [place] committed the following act [short description of the act] i.e. I notify of  a criminal offence under Art. [article number] of the Penal Code.

[Note! We are not obligated to write down the article number. Prosecutor or the police will do that for us]

[Signature] 



Annex 2.

Place, date
Name, surname
Address

To
[Court applicable for examining the case]
In [place]
Through the intermediary of the District Prosecutor’s Office
For [place]

COMPLAINT

Against the decision on refusal to institute the investigation dated [date]
Issued by the District Prosecutor’s Office in [place]
relating to case [no. of the case] concerning the act from Art. [no. of article – the legal  qualification of the act] of PC.

Pursuant to Art. 306 § 1 of the Code of Penal Procedure (CPP) PC, and Art. 425 § 1 and 2 of CPP I hereby  appeal against the above decision in full.

Pursuant to 427 § 1 and 2 of CPP, and Art. 438 § 1  of CPP I charge the appealed decision  with infringement of the substantive law.
Consequently, I apply for revoking the appealed decision and instituting the proceedings in this case.

[Signature]

